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IN THE 


United States Court of Appeals 

for the District of Columbia 


April Term, 1943. 


No. 8584. 


JAMES- L. PINN, Executor, Appellant, 

vs. 

JOEL LESTER HEIGHT, et al., Appellees. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

This is an appeal by James L. Pinn, executor of the will 
of Mary L. Johnson Cain, deceased, caveatee and defend¬ 
ant below from an order entered by the District Court, 
sitting in the Probate Branch of said Court for the Dis¬ 
trict of Columbia, denying probate of the last will and 
testament of Mary L. Johnson Cain, deceased. The Dis¬ 
trict Court had jurisdiction under sec. 501 Tit. 11 D. C. 
code. 



This Court has jurisdiction under sec. 26 Tit. 18 D. C. 
code. 

The pleadings necessary to show jurisdiction is the 
petition for probate of the will (Appellant’s App. 1.) 

Statement of Case. 

The deceased, Mary L. Johnson Cain, a widow, 78 years 
old, was the owner, in fee, of premises number 1538 T 
Street, N. W., Washington, D. C. being lot 97 in square 
191 assessed at $6238.00 on which she owed about $700.00, 
in which premises she occupied alone, except for several 
persons who roomed with her. Her only income, for a 
number of years prior to her death, was the rent from her 
roomers, which w’as shown to be about $36.00 per month. 
She had a girl Elouise Robinson, she reared, who lived 
with her until some time in 1927, when she was placed in 
Gallinger Hospital for mental treatment and later in 
Saint Elizabeth Hospital where she is still confined. She 
was never adopted and is not an heir. The deceased at 
the time of her death on August 25, 1941, left Clarence 
Cain, husband who was not living with her, one brother, 
Wilson Rucker, whom she had not seen nor had he visited 
her for many years, and ten nieces and nephews, surviv¬ 
ing her. It appears that the deceased was the oldest of 
several children whom she was compelled to care for and 
was not permitted to attend school beyond the third grade 
while the other children were given higher educations in¬ 
cluding professional courses. This made her resentful 
toward them. She, as a voung girl, married one Billie 
Moore, who was a large, u pke^ ^d^k man, a saloon-keep¬ 
er, operating a saloon near the old Union Station. This 
marriage envoked the family’s disapproval and caused 
them to look down on her. Her first husband died some 



years later leaving her some money and the property in 
question nearly paid for. After his death, she married 
a man by the name of Johnson, an interior decorator, who 
left her shortly after the marriage and went to Balti¬ 
more where he divorced her. In an effort to have the 
divorce set aside the deceased spent the major portion 
of the money left by her first husband. In 1926 she mar¬ 
ried Clarence Cain, a man some 20 years her junior, whom 
she lived with a couple of years and he left. In the spring 
of 1927, the deceased met James L. Pinn, the executor 
named in her will and appellant in this case. At the time 
she was having trouble with Elouise Robinson, the un¬ 
adopted girl she reared, whose mind was becoming men¬ 
tally defective. Mrs. Cain and the Pinn family became 
quite friendly. She visited the home often. She advised 
him that she had no one to help her or upon whom she 
could rely. That he offered to do what he could for her. 
He secured medical care for the Robinson girl and often 
took the deceased and the girl to the hospital for treat¬ 
ments and after she was admitted as a mental patient, 
lie took the deceased over to see her each week until she 
became too ill to go. The deceased was suffering from 
heart trouble and was not able to do her out-side house 
work, attend the furnace, remove the trash and ashes. 
The appellant looked after all of this work, took care of 
all her business and for several years before her death 
paid for food, coal, medicine, paid the note on the house 
and for over a year paid a woman to keep house and 
nurse her. None of her relatives would come and live 
with her or pay anyone to look after her. Though the 
deceased could get around, she was weak and not able to 
wash or care for herself, for some time before her death. 
In consideration of the appellants assistance and services 
rendered her, she promised and agreed to leave appellant 
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the property she owned. Pursuant to her promise she had 
a law student who lived in her house to draw a will in 
which she left her property in question to the appellant 
and named him executor. After this will was executed 
she discovered that it did not contain the words “at my 
death’’; not being satisfied with the explanation that the 
will was not effective until after her death, she tore this 
will up, and had another will drawn with the omitted 
words put in. This will wns typed by Mr. Scott, the law 
student, at his work and brought home and was executed 
by the deceased on July 18, 1941, and witnessed by Helen 
Cramer and James Martin in the presence of Mr. Scott 
who read the will to her. After the will was executed she 
gave it to the appellant. This was a month and eight 
days before her death. On July 7,1941, she had the appel¬ 
lant go to her bank and draw $290.00 which was the balance 
she had on savings and place it in a checking account to 
make it available for her funeral expenses. Shortly be¬ 
fore she executed the will in question, she sent for her 
husband whom she was not living with and talked to him. 
She told him she was not going to leave him anything 
because he did not take care of her, and that she was 
going to leave her property to Mr. Pinn because he was 
looking after her and doing everything for her, that her 
relatives were just waiting for her to die, but they would 
be disappointed. In June, before her will was made Mr. 
Booker, the owner of the house next door came in while 
her husband was there to get her consent to make some 
joint repairs on the front of the houses. After she read 
the agreement, she told him to see Rev f <«*- Pinn and 
get him to sign it, that he was looking after all of 
her affairs. Later that day appellant came in and 
she had him sign the contract, and the work was done. 
The deceased died August 25, 1941, her will was filed Sep- 
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ternber 3, and a petition for caveate was filed October 16, 
1941, by Joel L. Height and an answer was filed October 23, 
1941, issues were framed November 12, 1941 and set for 
trial on December 15, 1941, on which day caveatee by coun¬ 
sel appeared in Court and neither the caveators nor their 
counsel appeared, counsel for caveatee was instructed to 
file a written motion in place of the oral motion to dismiss 
the caveate. Counsel waited until February 3, 1942, be¬ 
fore he filed his motion which came up on March 9th, while 
counsel was engaged in a hearing before the Workmen’s 
Compensation Commission and the Court was notified that 
counsel was in a hearing and would not be out until 11 a. m. 
and asked that the case be passed. Counsel was not notified 
of the motion until that morning by phone after he had 
started the hearing at the Commission yet when the motion 
was called the Court overruled it for want of prosecution. 
Exceptions noted. The case then went to trial on Decem¬ 
ber 18, 1942, before Justice Morris and a jury sitting in 
probate, on the issues joined. The caveators were aligned 
as plaintiff and caveatee as defendant. The opening state¬ 
ment was made to the jury based on the issues as framed 
and joined. The will was then proven by one of the at¬ 
testing witnesses and the affidavit of proof taken by the 
Register of Wills was put in evidence. Caveatee rested and 
the caveators move for a directed verdict for insufficient 
proof and counsel for caveatee moved the Court to rule as a 
matter of law that the will had been duly proven. The 
Court overruled both motions and presented the question 
of proof to the jury as a question of facts, to which counsel 
took exception. The plaintiff then proceeded to put on their 
testimony. Dr. Jones, a nephew by marriage, was called as 
one of plaintiff’s witness. He stated he attended the de¬ 
ceased several months before her death, but was not her 
family doctor. He qualified as a practicing physician. He 
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was then asked and allowed to testify over objection, that he 

| 

had over one-hundred mental cases he sent for treatment. He 
was asked if he observed anything wrong with deceased’s 
mind? Objection and exception sustained. The witness 
was then asked if he had a conversation with Reverend Pinn 
about the mental condition of the deceased; this question 
w-as objected to because Pinn was the caveatee and had wait¬ 
ed upon, and nursed the deceased, therefore information fur¬ 
nished by him to the doctor was privilege-objection over¬ 
ruled—exception. He answered, “Yes,” and told what 
Rev. Pinn said to him about the deceased’s mental condi¬ 
tion. He was then asked if from this information he had 
formed an opinion as to the deceased’s mental condition. 
He answered, over objections, “Yes,”—“What was your 
opinion?” Counsel for caveatee made the same objection 
and exception, Answer. “She was not of a sound mind and 
not capable of making a will.” The witness on cross-exami¬ 
nation, admitted he never visited the deceased except as 
her physician and that all his information was obtained, 
as such, from her or those nursing and attending her. Mo¬ 
tion to strike out all of his testimony on the grounds that it • 
was privilege was made and denied with exceptions. After 
which other witnesses were called and caveators rested and 
counsel for caveatee made a motion for a directed verdict 
as to issues 1, 3, & 4, because issue 1 had been proven and 
because no evidence of fraud or undue influence had been 
proven for issues 3 & 4. The Court directed a verdict as to 
issue 3, but submitted the others to the jury with exceptions. 
In rebuttal the caveatee, Rev. Pinn, took the stand in his 
own behalf. On cross-examination, he was asked by Mr. 
Nichols what training he had? He testified he had finished 
high school and college, got a D. D. from Amherst, that he 
pastored in Pittsburgh, Pennsylvania and Georgetown, D. 
C., was Dean of Theology at Howard University, and chap- 



lin at the District jail, and now pastoring at the Good Will 
Baptist Church. He was then asked by counsel for cavea¬ 
tors if he was not dismissed from Howard University, and 
also forced to leave the church in Georgetown? Counsel ob¬ 
jected because the questions were immaterial, irrelevant, 
and improper. The Court overruled the objections and al¬ 
lowed exceptions. The records from her two banks were 
introduced and showed that she had only $300.00 in her ac¬ 
counts for the past ten years. The witness was asked if he 
hud a conversation with Dr. Jones with respect to the de- y 
ceased’s mental condition. Counsel objected because what 
he told the physician was privilege and since he, as the 
executor, had not waived it, the question was improper— 
Overruled and exception. Caveatee rested and his Coun¬ 
sel renewed his motion for a directed verdict on issues 1 & 4 
which was overruled and exception noted. During the 
course of the trial, the Court changed the original issues 
and submitted a new set. Counsels agreed to them but the 
husband who was before the Court but not represented by 
Counsel, did not agree nor was he given notice of the change. 
The code requires ten days notice to be given to all heirs and 
parties. 

Mr. Smith, one of the Counsels for caveators in his re¬ 
buttal argument, to the jury stated that “Reverend Pimm , 
with his twitching, blinking eyes, hypnotized- this old- 
woman into making this will!” Counsel objected because 
there was no evidence to support the same, and the blimking 
was a physical defect- or weakness and was not proper 
argument, the objections were not sustained. Exception. 
Counsel in the same argument stated, “The reason he. 
meaning Counsel, quit the ministry cmd took up law, was 
because of just such umck, lying, thieving, hypocrits like 
that vulture,” pointing to Rev. Firm, the ca/veatee, “who 
has the gaul to stand in the pulpit and preach the gospel.” 
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Counsel for caveatee objected because there was no evi¬ 
dence to sustain it and because it was imjproper—the ob¬ 
jection was not sustained. Exception. The jury was given 
the case on the substituted issues, over objection of counsel. 
Verdict was entered against caveatee on all three issues. 
Motion for a new trial was denied— The records disclosed 
in June, 1943, that the verdict of the jury was entered on 
the original issues, which were never submitted to the 
jury, and the substituted issues were never filed in the 
case, until June 14, 1943, after a motion to dismiss was 
made. On March 25, 1943, an order was entered denying 
probate of the will from which this appeal is taken. From 
these errors caveatee has taken this appeal. 

Points Relied Upon on Appeal. 

(Appellant’s Appeal.) 

THE COURT ERRED: 

1. In overruling appellant’s motion for want of prose¬ 
cution, which was filed to dismiss the caveate, while 
caveatee’s counsel was engaged in a hearing before the 
District Workmen’s Compensation Commission when said 
motion was called and the Court so notified. 

2.. In refusing to admit the paper writing dated July 
18,1941, offered in evidence as the last will of the deceased 
duly executed and proven as a matter of law. 

3. In overruling appellee’s mtotion for a directed ver¬ 
dict, for failure by caveatee, to prove that the paper writ¬ 
ing of July 18,1941 was duly executed as the last will of the 
deceased; appellant’s motion was renewed to admit the 
will as duly proven. (R. 25.) 

4. In admitting Dr. Jones, called by appellee, who 
qualified as a general practitioner, and admitted that he 
treated deceased before her death, to 1. testify that he had 


9 


examined and recommended over 100 mental cases for 
treatment and all were admitted. (Appellant’s App. 19.) 
2. That he had conversed with Rev. Pinn (the appellant, 
who had helped to nurse the deceased) about the mental 
condition of the deceased, exception. (Appellant’s App. 

20. ) He was asked, “Did Rev. Pinn tell you in July, 1941, 
that deceased was off in the head and on another occasion 
that she saw men looking over the transom?” Answer. 
“Yes.” “Doctor, did you form an opinion from this con¬ 
versation as to the mental condition of the patient about 
July 18, 1941?” Counsel for caveatee, made his same ob¬ 
jection and exception. Answer. “Yes, she was of an un¬ 
sound mind and incapable of making a will.” (Appellant’s 
App. 20.) 

5. In denying caveatee’s motion to strike ail Dr. Jones’ 
testimony. (Appellant’s App. 20.) 

6. In denying caveatee’s motion for a directed verdict 
on issues 1, 3, & 4 and submitting them to the jury. (R. 31.) 

7. In permitting the attorney, for caveators, on cross 
examination to ask caveatee, “If he was not dismissed 
from Howard University as Dean, and forced to leave the 
church in Georgetown?” Exception. (Appellant’s App. 

21 . ) 

8. On refusing to sustain objection of Counsel for 
caveatee (now appellant) for improper remarks to the 
jury, made by Mr. Smith, one of the counsels for caveators. 
(Appellant’s App. 22.) 

9. On denying caveatee’s motion for a new trial and a 
rehearing. (Appellant’s App. 11, 12, 13.) 

10. On denying probate of the will by order of March 
25, 1941. (Appellant's App. 9.) 

11. On denying the motion to dismiss or strike the 
proceedings, including the verdict and judgment, because 
they were entered on the original issues framed but not 
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submitted to the jury. The issues submitted to the jury 
were the revised ones which were not answered by the 
jury or filed in the case. (Appellant’s App. 15, 16, 17, 18.) 

12. On ordering the substituted issue filed June 14, 
1943. 


Summary Argument. 

The argument will be based mainly, upon the summary 
points set forth below: 

1. The appellant’s motion to dismiss the caveat was 
filed February 11, 1942 (Appellant’s App. 8), after the 
caveat was set for hearing on December 15, 1942, and 
when Counsel appeared ready for hearing and caveators 
were not there. Counsel for caveatee was advised to file 
said motion. It is a rule of Court to notify Counsel by 
cards of the date of the hearing on a mjotion. This was 
not done. Counsel’s office received notice of the hearing of 
said motion, the morning it was called. The Court was 
notified that Counsel was in a hearing before the D. C. 
Workmen’s Compensation Commission and would not be 
finished until 11:00 A. M. Counsel was notified at the Com¬ 
missioners’ hearing and went to the Motion Court at 11:15, 
at which time he was notified the motion was overruled for 
want of prosecution. Counsel was thus deprived of his 
right to a hearing on his motion without just or proper 
cause. The Commissioner has the power of a court, he 
can cite for contempt and issue subpoenas, Counsel could 
not leave this hearing. The case could have been continued 
or passed. 

2. The question of the proof of the execution of a paper 
made as a will is a question of law, and that is all the 
caveatee or executor is required to do. He is required to 
prove the time, the signature of the testatrix and the 
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subscribing witnesses. This done, the will should be ad¬ 
mitted in evidence. Leaving the question of capacity, com¬ 
petency, or whether it is the last will, or was executed 
under fraud, to the caveators. The law is that he who 
raises an issue must sustain the proof of it. If the will 
was not proven as a matter of law, then caveator’s motion 
for a directed verdict should have been granted. If the 
caveatee is required to prove the due execution of the will 
and that it was the last will, he should be made plaintiff 
with the right to open and close. 

3. The Court in denying both motions: 1. to admit the 
will as proven, and 2. to direct a verdict for failure to prove 
the will took the position that it was, and also, was not 
proven. Then straddled the question by submitting it to 
the jury. 

4. The Court erred in admitting Dr. Jones, the attend¬ 
ing physician, who qualified as a general practictioner, to 
testify as to the number of mental patients he examined 
and recommended for treatment and that all were admit¬ 
ted. (Appellant’s App. 19.) That he had a conversation 
with Rev. Pinn, who had helped nurse the deceased, about 
her mental condition and permitted him to state his opin¬ 
ion on same as to her mental condition on July 18, 1941 
when her will was executed. (Appellant’s App. 20.) This 
conversation was privilege, since it was obtained by Dr. 
Jones as the attending physician, from a person who was, 
at the time, helping to nurse her and, therefore, was not 
admissible under section 1073 of the D. C. code. If this 
testimony is admitted, the purpose of the statute would 
l)c defeated. 

5. All of the testimony of Dr. Jones was based upon the 
information he had obtained as the attending physician 
and was privilege under the statute and should have been 
stricken out since the privilege was not waived. The fact 
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that he obtained it from) the caveatee, who was an execu¬ 
tor of the will, and nursed the deceased while she was ill, 
puts it in the teeth of the statute. (Appellant’s App. 20.) 

6. The Court should have granted the motion of the 
caveatee for a direciverdict on issues 1, 3 & 4, as there was 
not sufficient evidence of any other will, nor was there any 
evidence of fraud or undue influence exercised on the de¬ 
ceased by caveatee or for him. Our Courts have repeated¬ 
ly held that, interest in, services to, kindness toward, or 
care for the deceased by the person benefiting under the 
will, do not constitute undue influence or fraud. 

7. The Court should not have permitted Counsel for 
caveators to ask caveatee if he had been dismissed from 
Howard University as Dean of Theology or was forced 
to leave the pastorage of the Baptist Church in George¬ 
town, D. C., since neither were revelant or proper ques¬ 
tions. They were not proper impeachment questions. (Ap¬ 
pellants’ App. 21.) 

8. In permitting Mr. Smith, attorney for caveators, to 
make personal remarks, in his rebuttal argument to the 
jury, about a physical condition of caveatee’s eyes being 
used as a means of hypnotizing the deceased into making 
this will when no evidence was given that the deceased 
was hypnotized, or that his blinking or twitching eyes were 
used on her, nor, was it referred to in the opposing Coun¬ 
sel’s argument. It was certainly mjisconduct on which the 
Court should have instructed the jury. Counsel not being 
satisfied with his first remarks, then stated his personal 
reasons for leaving the ministry and taking up law was 
because of such wack, lying, thieving, hypocrits like that 
vulture, (pointing at caveatee), who has the gaul to stand 
in the pulpit and preach the gospel. These remarks were 
improper, irrelevant, and unsupported by the evidence, 
and certainly were not in rebuttal to anything in opposing 
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Counsel’s argument. It was designed solely for the pur¬ 
pose of prejudicing the jury against caveatee. Counsel’s 
reason for quiting the ministry or taking up law was no 
concern of the jury in the trial of this case. The fact that 
Counsel made these remarks in his rebuttal argument was 
a deliberate act timed so that he could not be answered. 

9. The Court in denying caveatee’s motion for a new 
trial refused to properly consider and correct errors com¬ 
mitted in the records. While the right to grant a new 
trial is discretionary, the Court should sieze the oppor¬ 
tunity to correct errors in the proceedings, and its failure 
to do so amounts to an abuse of it. The Court admitted 
that the issues submitted to the jury were not iiled or made 
a part of the record by its own order of June 14, 1943, 
ordering the issues filed. This did not cure the defect since 
the question raised by the motion are still there. 

10. The Court erred in denying probate of the will for 
the reasons of the uncorrected errors committed in the 
case. 

11. The Court should have granted the motion to strike 
the records, as moved, since the original issues were never 
submitted to the jury. The verdict entered on these issues 
and the issues submitted to the jury, over the objection 
of Counsel, were never answered by the jury or filed, nor 
made a part of the records. At the time the motion was 
made, the records were defective, and the Court admitted 
the defect by its order of June 14, 1943, ordering the 
substitute issues filed. At the time these issues were 
framed, all the heirs at law were not notified, represented 
by Counsel, nor consented to them. The statute requires 
ten days notice to all interested parties. D. C. Code, Sec. 
311, Title 19, 1941 Ed. The husband was not notified nor 
consented. 

12. The Court by its order of June 14, 1943, did not 
cure the defect raised by the motion to strike, since it 
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left the judgment entered on the answers of the jury to the 
original issues, which were not submitted to the jury, to 
remain on the records. The verdict of the jury is still 
a void judgment, because it is based upon issues that were 
never submitted to the jury or considered by them. 

Argument and Authorities. 

Error One. 

Error one is based on the order of the Court, in over¬ 
ruling caveatee's motion filed to dismiss the caveat which 
was overruled, for want of prosecution while Counsel was 
engaged in another hearing. It is a well settled principle 
of law that Counsel is entitled to a reasonable notice of 
the hearing of any part of his case, and if the persons whose 
duty it is to give same, fails to do so, Counsel should not 
be penalized for same. It is the rule of the motion clerk 
to notify Counsel of the date and time of hearing of a mo¬ 
tion, by a card; this was not done. His first notice was 
by phone after he had appeared before the commissioner. 

Where Counsel is actually engaged in a hearing before 
another tribunal and the Court is so notified, it is unreason¬ 
able and improper for the Court to call his motion and over¬ 
rule it for want of prosecution. This amounts to a denial 
of due process of law, since the client was deprived of a 
hearing of his motion because his Counsel could not be at 
two hearings at the same time. 

An error in overruling a motion for want of prosecu¬ 
tion, without notice of date of hearing, and while Counsel 
is in hearing before another trial body is not cured by 
other pleadings filed in the case. 42 C. J. 489 Section 67. 
McLean vs. Thompson Abb. Pr. (N. Y.) 24. 
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Errors Two and Three. 

i 

Error two is based on the fact that the Court refused to 
admit the paper writing dated July 18, 1941, offered in 
evidence as the will of the deceased, duly executed and 
proven, as a matter of law, instead of submitting it to the 
jury. The evidence (R. 23 & 24) showed that the will was 
signed by the testatrix and witnessed by Helen Cramer and 
Isadore Martin in the presence of the testatrix and each 
other. Martin did not testify in Court but his signature 
was proven by Helen Cramer, the other witness, and the 
witness Scott, who drew the will, and was present when it 
was signed. The affidavit of proof of the will executed 
by both of the subscribing witnesses, taken before the 
Register of Wills, and duly filed, was put in evidence (R. 
25). This, Counsel contends, was due proof of this paper 
as the alleged will of the deceased, and therefore, the 
Court was in error in not admitting it in evidence as such 
(R. 25.) Our Court of Appeals held in the case of Scott 
vs. Herrell, 31 Ap. D. C. 45, that the will may be proven 
by only one of the subscribing witnesses or that it may 
even be proven by other witnesses if the subscribing wit¬ 
nesses are dead or beyond the jurisdiction of the Court. 
Peters vs. Peters, 64 Ap. D. C. 331; Campbell vs. Porter, 
Ap. D. C. 493; Note vs. Doyle, 32 Ap. D. C. 413; Bulock vs. 
Moore, 57 Ap. D. C. 231 and Kelly vs. Moore, 22 Ap. D. C. 
9,126 U. S. 38. 

Error Three. 

Error three is based on the fact that the Court refused 
to grant caveator’s motion for a directed verdict, because 
the caveatee had failed to prove that the alleged paper 
writing, dated July 18,1941, was duly executed as the last 
will and testament of the deceased. (R. 25.) The motion 
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was denied, and eaveatee renewed his motion to admit the 
will in evidence as a matter of law. This was also denied 
and the proof of the will, as a matter of evidence, was left 
to be determined by the jury. The question of the due 
execution and whether it was the last will of the deceased 
was submitted to the jury as issues of fact. (Appellant’s 
App. 18.) The paper was either proven or it was not. 

Error Four. 

Error four is based upon the improper admission of 
evidence of Dr. Jones, the attending physician, which was 
obtained in his professional capacity and also his experi¬ 
ence in mental cases. D r . J o n c ^ - thc atten d ing physici a n , 
which -w ac obtained in his professional capacity - and - atoo 
hia experience in m e ntal c a s es. Dr. Jones was called by 
the caveators as a witness, and qualified as a general prac¬ 
ticing physician. He testified that he had treated her 
several months before her death. He was then asked by 
Counsel for caveator, “ Doctor, wluit experience have you 
had in mental cases?” Counsel objected on the grounds 
the doctor had not qualified as a mental expert. Was over¬ 
ruled and took exception. Answer. “I examined and 
recommended over 100 cases for treatment and all were 
admitted and treated” “Doctor, did you observe any¬ 
thing wrong with the deceased’s mind?” Objection sus¬ 
tained. He was asked, “Doctor, did you have a conversa¬ 
tion with Rev. Finn about the mental condition of the de¬ 
ceased?” Counsel objected because the same was privi¬ 
lege and anything told him was in his professional capacity 
as the attending physician, to enable him to properly treat 
the patient. Since Rev. Pinn had nursed and waited 
on the deceased. The objections were overruled and excep¬ 
tions noted (Appellant’s App. 20.) Answer, “Yes.” Ques¬ 
tion. “Doctor, did Rev. Pinn tell you in July, 1941, that 
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the deceased was off in the head, that she heard cock¬ 
roaches singing in her room, and saw men looking over 
the transom of her room?” Over Counsel’s same objec¬ 
tions and exceptions the Doctor was allowed to answer, 
“Yes.” The witness was then asked, ‘‘Doctor, did you 
form an opinion, from this conversation, as to the mental 
condition of the deceased?” Counsel for caveatee objected 
and excepted. Answer. “Yes.” Question. “Doctor, what 
was your opinion?” Answer. “She was not of a sound 
mind.” Question. “Doctor, was she in your opinion, 
capable of executing a valid will or contract?” Answer. 
“No.” (Appellant’s App. 20.) All these questions were 
improper as stated in Labortish vs. Breman, 60 App. D. C. 
397, and Section 1073, code 1924 (D. C. code 1929, title 9, 
Section 20), hold that the attending physician may not 
testify as to any information obtained from the patient, 
those nursing her, or from his observation or examinations 
of the patient. Stafford vs. American Security and Trust 
Company, 60 App. D. C. 380—55 Fed. 542 holds that it 
must be assumed that knowledge of physician, called as a 
witness, who previously attended testatrix, was based upon 
confidential relationship. The Court took the position that 
since information was obtained from Rev. Pinn, it was not 
privilege, even though he had been and was waiting on 
and helping to nurse the deceased at the time. The statute 
includes persons in charge of the patient. D. C. 1941 Code 
Section 308 title 14, and cases cited under notes shows that 
this testimony was in the teeth of the statute. Eureka 
Maryland Ins. Co. vs. Gray, 74 Ap. D. C. 191 and 194. 
Kaplan vs. Manhattan Life Ins. Co., 71 Ap. D. C. 245 and 
109 Fed. 463. Culver vs. Union Pacific Railroad, 112 Neb. 
441. 
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Error Five. 

Error five is based on the Court’s refusal to strike the 
testimony of Doctor Jones because it was privilege. He 
having obtained it from a person who had waited on, 
nursed, and was in charge of the testatrix, at the time. (R. 
24 & 33.) The motion was made to strike the witness’s tes¬ 
timony both because it was improper and inadmissible, 
the doctor had not qualified as an expert in mental cases 
and was precluded from giving his opinion. Section 308 
of title 14 D. C. code 1941. (Appellant’s App. 20.) Staf¬ 
ford vs. American Security and Trust Company, 60 App. 
D. C. 380. 

Error Six. 

The Court erred in denying caveatee’s motion for a 
directed verdict on issues 1, 3 & 4. The will under issue 
one was duly proven and should have been admitted in evi¬ 
dence as the last will of the deceased. (R. 23 & 24). The 
will was proven by one of the attesting witness and by Mr. 
Scott, who was present when it was executed. The deposi¬ 
tion of the two subscribing witnesses, taken before the 
Register of Wills, proving the will, was put in evidence. 
Section 306 title 19 D. C. code 1941; Lipphard vs. Humphry, 
28 App. D. C. 358, 209 U. S. 264. Under Section 308 title 
19, the will should have been admitted. There was no evi¬ 
dence that a later will was made, therefore, the will should 
have been admitted. There was no evidence of fraud or 
undue influence on the part of the caveatee, or of any other 
person for him, practiced on the deceased. Therefore, the 
motion should have been granted as to issues 1, 3 & 4. 
Towsen vs. Moore, 11 App. D. C. 377-173 U. S. 17; hold 
that influence gained by kindness, or service rendered to 
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testatrix will not lie regarded as undue influence in ab¬ 
sence of fraud or deceit, even though it induce her to make 
an unjust distribution of her property. It is not necessary 
that testatrix should have a high degree of intelligence or 
even measure up to the ordinary standards of mankind 
nor have a perfect memory or that her mind be wholly un¬ 
impaired by age, sickness, or other infirmities to make a 
valid will, it is enough if she know what she possesses and 
leaves it to those she wish. (R. 31.) Lewis vs. American 
Security and Trust Company, 53 App. D. C. 258 Robinson 
vs. Duvall, 27 Ap. D. C. 9; 196 U. S. 38. 

Error Seven. 

The Court allowed Counsel for caveators to ask Rev. 
Pinn, caveatee, if he was not dismissed from Howard Uni¬ 
versity, as Dean and forced to leave the church in George¬ 
town (Appellant’s App. 21.) In the case of Sanford vs. 
U. S., 69 Ap. D. C. 44, this Court held that it is improper 
to ask the witness, for impeachment purposes, “If he had 
been accused, charged, indicted, tried, or even held for a 
^crim^or any other improper conduct.” The question is 
hmS e th to actual conviction. (R. 37.) His character was 
not put in question by his Counsel. 

Error Eight. 

The Court in allowing Counsel for caveator, over objec¬ 
tion of caveatee, to argue to the jury, “that Rev. Finn with 
his blinking and twitching eyes hypnotized that old lady 
into making th/is will.” This certainly was not a proper 
argument to the jury, as there was no evidence on this 
subject. Mr. Smith then stated to the jury, “The reason 
why I left the ministry and took up la/iv was beca/use of 
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just such wack lying, thieving, hypocrits like that vulture/* 
pointing to Rev. Pinn, the caveatee, “who has the gall to 
strand in the pulpit and preach the gospel.** These remarks 
were highly improper and were made solely for the pur¬ 
pose of prejudicing the minds of the jury. (Appellant’s App. 
11, 12, 13.) Boyer vs. U. S., 76 Ap. D. C. 397. Sanford 
vs. U. S., 69 Ap. D. C. 44. 38 cvc. 1496 and cases cited 
under note 95 to 100 hold that comments to the jury by 
Counsel as to why he did a certain thing which is not a 
part of the evidence or a part of the record is inadmissible 
and to do so can have but one purpose and that is to preju¬ 
dice the mind of the jury. Hayes vs. Trenton, 108 Mo. 
App. 123-18 S. W. 1003; Smith vs. Western Union, 55 Mo. 
App. 626 holds that errors of such remarks are not cured 
by instruction to jury to disregard it. Texas R. vs. Harris, 
44 Tex. Cu. App. 386-96 S. W. 653. Wash. R. Co. vs. 
Dulaner, 53 Ap. D. C. 67 & 1S4, 288 F 421; Boyer vs. United 
States D. C. App. cases £8285-6-7, decided November 
30, 1942, and D. C. App. cases 8091 decided December 1, 
1942, since such instruction does not erase the effect from 
the mind of the jury or cure the harm done. W. & GL 
Railroad Company vs. Dosbiel, 7 App. D. C. 507 Wash. R. 
R. Co. vs. Dulonev, 53 Ap. D. C. 67 & 73; "Wash. R. R. Co. 
vs. Smith, 53 App. D. C. 184. 

Errors Nine and Ten. 

The Court in denying the motion for a new trial, refused 
to correct the errors of the trial which amounts to an abuse 
of discretion. In the motion it was brought to the attention 
of the Court that Mr. Nichols, one of the caveators’ Coun¬ 
sel, talked to one of the jurors and told him that he knew the 
President of the Insurance Company he worked for and 
that he, Mr. Nichols, was once connected with the Nichols 
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Company. (Appellant’s App. 12,13.) The verdict was con¬ 
trary to the evidence and the errors committed during the 
trial, in the admission and exclusion of evidence, placed the 
question of granting a new trial beyond the discretion of 
the Court. The conduct of Counsel for caveators be¬ 
fore the jury made it impossible for the caveatee to receive 
an impartial trial, (Appellant’s App. 11, 12, 13), such as 
the facts shown in errors 4 and 8 of this brief. While grant¬ 
ing a new trial is discretionary. The Court should not hesi¬ 
tate to grant a new trial where it will correct errors and 
serve the best ends of justice. 

Error Eleven. 

After the trial, it was discovered that the substituted 
issues which were submitted to the jury, over objection of 
Counsel, were not answered by the jury and were never 
properly filed in the case as a part of the records. The jury 
had answered the original issues framed by order of Court 
but not submitted to the jury. (Appellant’s App. 10, 11.) 
Therefore, Counsel for the caveatee moved to strike the ver¬ 
dict and the judgment; 1. because the verdict was not on the 
issues submitted to the jury; 2. because the issues submit¬ 
ted to the jury were not answered; 3. the Register of Wills 
refused to make the revised, unanswered, unfiled issues a 
part of the records on appeal. (Appellant’s App. 15, 16.) 
The husband was not notified nor did he consent to same. 

Errors Twelve. 

The Court, by its order of June 14, 1943, ordered the un¬ 
answered revised issues filed. The mere filing of the un¬ 
answered issues did not and could not cure the errors com¬ 
mitted in the verdict and judgment and the defect in the rec- 
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ord. The Court should have granted the motion to strike 
and ordered a new trial and its failure to do so is a versible 
error. (Appellant’s App. 15, 16.) Counsel had made his 
opening statement to the jury and put on his evidence based 
on the original issues. (Appellant’s App. 10, 11.) The 
change of issues were confusing to the jury as it had tw T o sets 
of issues before it. This is shown by its answers to the 
issues. The issues should not be changed after the trial is 
started Section 312 title 10 D. C. code 1941, Minor vs. Me¬ 
chanic’s Bank, 26 U. S. 46; Sumonton vs. Winters, 30 U. S. 
141; Aricle vs. Fry, 8 Ap. D. C. 125; Hagar vs. B. & 0. R. R., 
169 U. S. 26; Moser vs. Meyer, 38 Ap. D. C. 13; Rich vs. 
Lemon, 15 Ap. D. C. 507. 

Conclusion. 

In conclusion, the Court will find that the number of 
points and errors in the case made it impossible for the 
caveatee to have secured an impartial trial. Therefore, I 
respectfully submit that the lower Court should be reversed 
and a new trial granted. 

Respectfully submitted, 

ERNEST C. DICKSON, 
Attorney for Appellant, 
Dickson’s Building, 

903 You Street, N. W., 
Washington, D. C. 
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APPENDIX. 

Case No. 8584. 

1 July 18, 1941 

Washington, D. C. 

1538 Tea Street, N. W. 

I Mary L. Johnson hereby transfer, give and devise my 
house, 1538 Tea St., N. W. at my death, upon his kindness 
to me during my life time, to Reverend James L. Pinn. 

I appoint Rev. Pinn as executor without Bond. 

MARY L. JOHNSON 

Witnesses: 

Helen Cramer 1634 S St., N. W. 

J. I. Martin 1538 T St., N. W. 


Petition for Letters Testamentary. 


2 IN THE DISTRICT COURT OF THE UNITED 

STATES 

fob the District of Columbia. 


Holding a Probate Court 


In re: Estate 
of 

Mary L. Johnson Cain, also 
known as Marie R. Johnson, 
deceased. 


Estate #59090. 


The petition of James L. Pinn states as follows: 

1. That he is a citizen of the United States and a resi¬ 
dent of the District of Columbia and files this petition as 
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the Executor named in a paper writing left by the deceased, 
as her Last Will and Testament. 

2. That the deceased, Mary L. Johnson Cain, also known 
as Marie K. Johnson, an adult, resident of the District of 
Columbia, departed this life on August 25, 1941 in the Dis¬ 
trict of Columbia, testated and without issue, leaving as her 
heir at law and next of kin, Wilson Rucker, 222 D St., N. W. 
Washington, D. C., adult brother of deceased. 

3. That the deceased at the time of her death was seized 
of the following real property: Lot 97 in Square 191 known 
as 1538 T St., N. W. Washington, D. C., assessed at $6238.00; 
and decedent was also possessed of personal property of the 
value of $900.00. 

4. That after diligent inquiries as to the outstanding 
debts against the testator’s estate, your petitioner has as¬ 
certained and believes that the debts against said estate 
amounts to about $600.00 including those incidental to her 

last illness and funeral expenses. 

3 5. That by a certain paper writing left by the 

deceased as her last will and testament, dated July 18,1941 
and filed in the Office of the Register of Wills, Sept. 3,1941, 
which has been duly proven as her last Will and Testament, 
the testatrix appointed your petitioner, James L. Pinn, 
Executor of her last Will and Testament. 

Wherefore the premises considered vour petitioner prays: 

1. That the paper writing left by the deceased be ad¬ 
mitted to Probate as her last Will and Testament. 

2. That letters testamentary be issued and that your 
petitioner, James L. Pinn, be appointed Executor of de¬ 
cedent’s estate and for such other relief as to the Court 
may seem proper. 

JAMES L. PINN, 
Petitioner 
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Ernest C. Dickson 
Attorney for Petitioner, 
903 You St., N. W. 
Washington, D. C. 


Petition for Caveat. 


4 IN THE DISTRICT COURT OF THE UNITED 

STATES 

for the District of Columbia. 


Holding a Probate Court. 


Estate 

of 

Mary L. Johnson Cain, alsc 
known as Marie R. Johnson. 


deceased. 


Administration No. 59090 


The petition of Joel L. Height respectfully represents to 
this Honorable Court: 

1. That he is a citizen of the United States and a resi¬ 
dent of the District of Columbia and that he is the nephew 
of Mary L. Johnson Cain, deceased, and is of full age. 

2. That he has notice that a certain paper writing bear¬ 
ing date of the 18th day of July, 1941, has been filed in this 
Honorable Court as the last will and testament of said 
Mary L. Johnson Cain, deceased. 

3. That his interest and the interest of the other heirs 
of the said decedent will be injuriously effected by the al¬ 
lowance of said pretended will, or its admission to pro¬ 
bate ; that he does hereby contest the probate of said paper 
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writing purporting to be the last will and testament of Mary 
L. Johnson Cain, deceased, and for that purpose alleges: 

First: That said paper writing bearing date of July 
18th, 1941, is not the last will and testament of said deceas¬ 
ed. 

Second: That the attesting witnesses to said alleged 
will did not nor did any one of them sign his or her name as 
a witness to said alleged will at the request of said Mary 
L. Johnson Cain. 

Third: That the said deceased was not, at the time of 
the making and subscribing or of the acknowledging by her 
of said paper writing, of sound mind and memory or in any 
respect capable of making a will. 

Fourth: That the said paper writing purporting to be 
the last will and testament of said deceased, was obtained 
and the execution thereof procured from the said Mary L. 
Johnson Cain by fraud and deceit exercised upon her by 
one James L. Pinn. 

Fifth: That the said paper writing purporting to be 
the last will and testament of said deceased, was obtained 
and the execution thereof procured from the said 
f> Mary L. Johnson Cain by the undue influence, duress 
and coercion exercised upon her by one James L. 

Pinn. 

4. That petitioner is advised that a period of at least 
several months will elapse before a determination of the 
issues to be framed upon the caveat can be had, and peti¬ 
tioner accordingly states that a collector should be ap¬ 
pointed to collect, conserve and administer upon the as¬ 
sets of the estate of the decedent, pending the conclusion of 
this litigation. 

Wherefore, the premises considered, the petitioner prays: 

1. That process may issue from the court requiring 
the parties in interest to answer the exigencies of this peti¬ 
tioner. 
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2. That said paper writing may be refused probate. 

3. That issues may be framed between the caveator and 
caveatee of the will, to be tried by jury to determine the 
facts of the alleged will. 

4. That a collector may be appointed to take charge of 
the estate of the deceased, to serve under bond until the 
termination of this caveat proceeding. 

5. And for such other and further relief as to the Court 
may seem meet and proper. 

JOEL L. HEIGHT. 

W. Hobart Little 
T. Ormonde Nichols 
Attorneys for Plaintiff 
917 15th St, N. W. 


Answer to Petition for Caveat. 


In re: Estate 
of 

Mary L. Johnson Cain, Deceased. 
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A dm. #59090 


The answer of James L. Pinn states to the Court as 
follows: 

1. Respondent neither admits nor denies the allegations 
of paragraph 1, but demands strict proof of same. 

2. Respondent admits all of paragraph two (2). 

3. Respondent denies the allegations of paragraph 3 
of said petition and further answering same says: 

First, That the paper writing is the Last Will and Tes¬ 
tament of the deceased. 

Second, That the attesting witness to said Will did 
sign each of their names to the will in the presence of each 
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other and in the presence of the testatrix and at her re¬ 
quest. 

Third, That the said deceased was at the time of the 
making, subscribing and acknowledging by her of said 
paper writing, of sound mind and memory and in all re¬ 
spect capable of making a Will. 

Fourth, That the said paper writing purporting to be 
the Last Will and Testament of said deceased, was not ob¬ 
tained or procured from her by fraud and deceit exercised 
upon her by one James L. Pinn, or any other person or 
persons. 

Fifth, That the said paper writing purporting to be 
the last will and testament of said deceased, was not ob¬ 
tained and the execution thereof procured from said de¬ 
cedent by the undue infuence, duress and coercion 
7 exercised upon her by one James L. Pinn. 

4. Respondent denies the allegations of para¬ 
graph, 4, and further says. That said paper writing was 
made and signed by the testatrix of her own free will as 
her last will and testament and the same was signed by 
the attesting witnesses at her request. 

The premises considered, Respondent prays: 

That the alleged petition for caveat be dismissed with 
cost and that the said paper writing be admitted to Pro¬ 
bate as the last will and testament of the deceased. 

JAMES L. PINN, 
Respondent. 

Ernest C. Dickson, 

Attorney for Respondent, 

903 You St., N. W., 

Washington, D. C. 
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Order Framing Issues. 


In re Estate 
of 

Mary L. Johnson Cain, also 
known as Marie R. Johnson, 
Deceased. 


Upon consideration of the caveat of Joel L. Height, filed 
herein against a certain paper writing bearing date the 
18th day of July, 1941 filed herein, purporting to be the 
last will and testament of Mary L. Johnson Cain (also 
known as Marie R. Johnson), deceased, and of the answer 
of James L. Pinn, filed thereto, it is by the Court this 12 
day of Nov., 1941, 

ORDERED, That the following issues be and they are 
hereby framed to be tried before a jury on the 3rd day 
of Dec. 1941: 

One: Was the paper writing filed in this Court and 
bearing the date of the 18th day of July, 1941, the last will 
and testament of Mary L. Johnson Cain, deceased? 

Two: Was the said Mary L. Johnson Cain at the time 
of the making and subscribing or of the acknowledging 
by her of the said paper writing of sound and disposing 
mind and capable of executing a valid deed or contract? 

Three: Was the said paper writing dated the 18th day 
of July, 1941, obtained, or the execution thereof, or the 
subscription thereto procured from the said Mary L. John¬ 
son Cain, deceased, by fraud or deceit practiced upon the 
said Mary L. Johnson Cain by James L. Pinn or any other 
person or persons? 

Four: Was the said paper writing dated the 18th day of 
July, 1941, obtained, or the execution thereof procured 


Administration 
No. 59090. 
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from the said Mary L. Johnson Cain, deceased, by undue 
influence or duress, or coercion of James L. Pinn or any 
other person or persons? 

JESSIE C. ADKINS, 
Justice . 


Accepted: 

Ernest C. Dickson 
Ernest C. Dickson. 
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Motion to Dismiss Caveat and Admit Will to Probate. 


In re Estate 
of 

Mary L. Johnson Cain, also 
known as Marie Li. Johnson, 
Deceased. 


Adm. #59090. 


Comes now the Caveatee by Ernest C. Dickson, his at¬ 
torney, and move the Court to dismiss the caveat filed 
in the above entitled cause and admit the Will of testa¬ 
trix to probate for reasons as follows: 

1. Because the date set for trial of the caveat has long 
since passed and no action has been taken. 

2. Because the records discloses that the case has not 
been called to the attention of the Probate Justice or a new 
date set. 

3. Because the caveat is delaying the probating of the 
Will without proper reasons. 

ERNEST C. DICKSON, 
Attorney for Caveatee , 

903 You St., N. W., 
Washington, D. C. 
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10 Order Overruling Motion. 


This cause came on to be heard upon the motion to 
dismiss filed herein by the Caveatee, the same being called 
and there being no response by the Caveatee or by his 
Attorney, although Counsel for the Caveators was present, 
it is by the Court this 9th day of March 1942: 

Ordered that the motion to dismiss Caveat be and the 
same hereby is over-ruled for want of prosecution. 


JENNINGS BAILEY, 
J ustice. 


Objection— 

Counsel was in hearing 
before Dist. Col. Workmen’s 
Compensation Comm, when motion 
was called & the Court notified. 

E. C. Dickson. 


Pretrial Proceedings. 
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In re: Estate 
of 

Mary L. Johnson Cain, 


Probate 
No. 59090. 


Statement of Nature of Casf.: 

The decedent died sometime in August, 1941. The date 
of death is in dispute. A paper writing purporting to be 
signed by decedent of a testamentary character has been 
filed in this cause and a petition for caveat has been filed 
by all of the heirs at law and next of kin, except three who 
are minors represented by Mr. Emory Smith, who on theiT 
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behalf joins in the caveat. The caveators rely on each and 
all of the issues which have been framed by an Order of 
this Court. All parties in interest are before the Court. 

Stipulations: By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall he governed by the follow¬ 
ing stipulations unless modified by the Court to prevent 
manifest injustice: 

Counsel have some letters alleged to have been written 
by the decedent, but counsel for caveatee is unwilling to 
make any stipulation in respect thereof. Bank books ini¬ 
tialed by the Pre-Trial Judge may be received in evidence 
without formal proof. 

October 27, 1942. 

DAVID A. PINE, 
Pre-Trial Justice. 

W. Hobart Little, 

\V. H. Little— Caveators. 


Emory Smith —Guardian ad Litem (Caveators). 
E. C. Dickson, 

E. C. Dickson— Caveatees. 


Issues. 

12 One. Was the paper writing filed in this court and 
bearing the date of the 18th day of July, 1941, the 
last will and testament of Mary L. Johnson Cain, deceased? 
Answer. No. 

Two. Was the said Mary L. Johnson Cain at the time 
of the making and subscribing or of the acknowledging 
by her of the said paper writing of sound and disposing 
mind and capable of executing a valid deed or contract? 
Answer. No. 
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Three. Was the said paper writing dated the 18th day 
of July, 1941, obtained, or the execution thereof, or the 
subscription thereto procured from the said Mary L. John¬ 
son Cain, by James L. Pinn or any other person or persons? 

Answer. No. By direction of the Court. 

13 Four. Was the said paper writing dated the 18th 
day of July, 1941, obtained, or the execution thereof 
procured from the said Mary L. Johnson Cain, deceased, 
by undue influence or duress, or coercion of James L. Pinn 
or any other person or persons? Answer. Yes. 

W. HOBART LITTLE, 

T. ORMONDE NICHOLS, 

For Caveators, 

ERNEST C. DICKSON, 

For Caveatee. 


14 Motion for New Trial; Motion in Arrest of Judg¬ 
ment; Motion for Judgment Non Obstante. 

Comes now the Caveatee, James L. Pinn, by his attorneys 
and move the Court for a new trial; arrest of judgment; or 
for judgment non obstante, in the above entitled cause for 
reasons as follows: 

1. Because the finding of the jury was contrary to the 
law given in the case. 

2. Because the finding of the jury was against the 
weight of the evidence. 

3. Because of errors of law committed by the Court 
in the admission and exclusion of evidence. 

4. Because of errors in refusing to rule as a matter of 
law that the will of July 18, 1941 was properly proven. 

5. Because of errors in submitting to the jury as a mat¬ 
ter of fact the proof and the execution of the will of July 
18, 1941. 
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6. Because the Court refused to direct a verdict in favor 
of Caveatee on issues One and Four. 

7. Because of improper remarks made by Counsels for 
Caveators, after objections were sustained by the Court, to 
and in the presence of the jury. 

8. Because of the improper admission and execution of 
instruction to the jury. 

15 9. And for other good reasons to be shown at the 

time of the hearing of this motion. 

ERNEST C. DICKSON, 
Attorney for Caveatee, 

903 You St., N. W. 
Washington, D. C. 


17 Motion for Rehearing of Motion for New Trial & Etc. 

Come now the caveatee, by his attorneys, and move the 
court to grant a rehearing of the motion for a new trial 
& etc., files herein, for the following reasons: 

1. Because the court erred in refusing to grant a new 
trial after it was admitted, to the court, by Mr. Nichols, 
one of the Attorneys for the Caveators, that he did talk 
to one of the jurors, in this trial, during the trial, and that 
he made it known that he knew the Travis Insurance Com¬ 
pany’s Head or Manager, for whom the juror worked. That 
he was one tinie an insurance adjuster. 

2. That counsel for caveatee did not know at the time 
of selecting the jury that any one of the counsels were 
acquainted with the employer of any member of the jury 
or knew the said juror’s employer (The Travis Ins. Com¬ 
pany). Nor did counsel for caveatee know that Mr. Nichols 
was one time an insurance adjuster, or even when the 
conversation took place, otherwise he would have brought 
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the matter to the attention of the court while the trial was 
going on. 

3. Because the facts that the juror is an insurance man 
employed by an insurance company and the fact that Mr. 
Nichols was an insurance adjuster and knew the juror’s 
company or employer is of great sufficient in this case. 
And more so w’hen connected with the question asked the 
jurors by counsel for eaveatee, to wit: “Do any of you 
know’ any of the counsels in this case or employed by any 
one w’hom either of them is connected or acquainted with?” 

4. Because the relationship of the Attorney, the juror, 
whom he talked to during the trial, and the Travis Insur¬ 
ance Company, as discussed and admitted and the fact 
that the counsel was an adjuster constitute newly dis¬ 
covered evidence. And for other good reasons to be 
given at the trial of this motion. 

ERNEST C. DICKSON, 
Attorney for eaveatee. 


18 Order Overruling Motion for Rehearing 

Motion for New Trial. 

Upon the coming on for hearing of the motion filed 
herein by Caveatee of the estate of Mary Johnson Cain, 
for a rehearing of a motion for a new trial, it is this 24th 
day of March lf/43, Ordered that said motion be, and the 
same is hereby overruled. 

CHARLES E. STEWART, 
Clerk 

By direction of 
Justice James W. Morris 
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19 Order Denying Probate. 

It appearing to the Court that the issues framed in the 
above-entitled cause were duly submitted to the jury for 
determination, and that said jury answered the various 
questions propounded to them as follow’s, to-w’it: 

Question 1 (a). “Was the paper writing filed in this 
Court and bearing date of the 18th day of July, 1941, exe¬ 
cuted by Mary L. Johnson Cain, deceased, in the manner 
and form it purported to be executed?” The jury answered 
this question in the Negative; 

Question 1 (b). “If so, was any subsequent instrument 
executed by the said Mary L. Johnson Cain, deceased, pur¬ 
porting to be her last will and testament?” Since the pre¬ 
ceding question wras answered in the Negative, no answer 
to the present question was required; 

Question 2. “Was the said Mary L. Johnson Cain, at 
the time of the making and subscribing, or of the acknowl¬ 
edging by her, of the said paper writing of sound and dis¬ 
posing mind and capable of executing a valid deed or con¬ 
tract?” The jury answered this question in the Negative; 

Question 3 . “Was the said paper writing, dated the 
18th day of July, 1941, obtained, or the execution thereof, 
or the subscription thereto procured from the said Mary 
L. Johnson Cain, deceased, by fraud or deceit practiced 
upon the said Mary L. Johnson Cain by James L. Pinn, or 
any other person or persons?” By direction of the Court, 
the jury answered this question in the Negative; 

Question 4 . “Was the said paper writing, dated the 
18th day of July, 1941, obtained, or the execution thereof 
procured from the said Mary L. Johnson Cain, deceased, 
by undue influence or duress, or coercion of James L. Pinn, 
or any other person or persons?” The jury answered this 
question in the Affirmative; 
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WHEREFORE, it is by the Court this 25 day of April, 
1943, 

20 ADJUDGED, ORDERED and DECREED, that 
the prayers of the petition of James L. Pinn, for 
probate and record of the paper writing filed in this cause 
purporting to be the last will and testament of the said 
Mary L. Johnson Cain, deceased, be, and the same hereby 
is, denied; that the paper writing dated July 18, 1941, filed 
herein, purporting to be the last will and testament of the 
said Mary L. Johnson Cain, deceased, be, and the same 
hereby is, denied probate and record as such will and tes¬ 
tament of the said Mary L. Johnson Cain, deceased; and 
it is further 

ADJUDGED, ORDERED and DECREED, that the said 
Mary L. Johnson Cain, deceased, died intestate. 

JAS. W. MORRIS, 
Justice. 


43 Motion to Dismiss or Strike. 


In re Estate 
of 

Mary L. Johnsox Caix, Deceased. 


Estate #59090. 


Come now the caveatee by his attorney and move the 
court to dismiss or strike all of the records in the above 
entitled cause, from the order to frame issue and the issues 
framed down to and including the order of March 25,1943, 
denying probate of the alleged will of the deceased dated 
July 18,1941, for reasons as follows: 
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1. Because the issues submitted to and answered by the 
jury were not the issues of record at the time counsel made 
his open statement and stated his case to the jury. 

2. Because the issues presented to the jury at the close 
of the testimony were not the ones framed bv order of the 

m * 

probate court, served upon and accepted by counsel for 
caveatee, and which he went to trial on. 

3. Because the issues submitted to and the questions 
answered by the jury were never filed and made a part of 
the records in this case. 

4. Because the judgment entered in this case was not 
based upon the issues submitted to the jury, but is based 
upon the original issues framed by order of court, before 
the trial but not submitted to trial or considered by the 
jury, even though they were the ones of record when the 
case went to trial. 

5. Because the verdict and judgment are void. 

6. Because the husband of the deceased who consented 
to the probate of the will was not served with copies of 

the new issues submitted, after the trial to the jury. 
44 7. Because the order denying probate of the will 

is based upon a void verdict and judgment. 

8. And for other defects of record. 

ERNEST C. DICKSON, 
Attorney for Caveatee , 
Ernest C. Dickson, 

903 You Street, N. W., 
Washington, D. C. 


Order Denying Motion to Dismiss or Strike. 

48 Upon consideration of the Caveatee, filed herein 
that the Court should dismiss or strike all records 
in the above entitled cause from the order to frame issues 
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and the issues framed down to and including the order of 

March 25, 1943, denying prohate to the alleged will of the 

deceased dated July 18, 1941, it is by the Court this 7th 

dav of Julv 1943: 

•> « 

Ordered that said motion be, and the same hereby is 
denied. 

JAMES W. MORRIS, 
Justice. 


Order of Court. 

45 


In re Estate of Mary L. Johnson 
Cain, also known as Marie R. 
Johnson, Deceased. 


Pursuant to agreement of counsel, and for the purpose 
of clarifying the first issue stated in the order framing is¬ 
sues in light of the evidence adduced in the trial of such 
issues, the first issue 'was restated as 1(a) and 1(b), as 
shown on the attached “Questions to be Answered by 
Jury,” the other issues 2, 3 and 4 being identical to issues 
2, 3 and 4 as shown in the order framing issues. At the 
request of counsel for caveatees, the Court directed the 
jury that there was not sufficient evidence to answer ques¬ 
tion No. 3 in the affirmative. The answer of the jury with 
respect to the other questions were noted by the jury op¬ 
posite such questions. 

For the reasons stated, it is directed that the attached 
“Questions to be Answered by Jury,” with the answers 

i 

thereon, and the certificate of the clerk with respect to the 


| Administration 
[ No. 59090. 
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trial of the issues be filed as part of the record herein in 
the office of the Register of Wills as of the 18th day of 
December, 1942, the date on which said “Questions to bo 
Answered by Jury,” with the answers thereon, were de¬ 
livered to the Register of Wills. 


June 14, 1943. 


JAS. W. MORRIS, 
Justice. 


Questions to be Answered by Jury. 

46 


In re Estate of Mary L. Johnson 
Caix, also known as Marie R. 
Johnson, Deceased. 


Administration 
I No. 59090. 


1 (a). Was the paper writing filed in this Court and 
bearing date of the 18th day of July, 1941, executed by 
Mary L. Johnson Cain, deceased, in the manner and form 
it purported to be executed ? 

1 (b). If so, was any subsequent instrument executed 
by the said Mary L. Johnson Cain, deceased, purporting 
to be her last will and testament ? 

2. Was the said Mary L. Johnson Cain, at the time of 
the making and subscribing, or of the acknowledging by 
her, of the said paper writing of sound and disposing mind 
and capable of executing a valid deed or contract? 

3. Was the said paper writing, dated the 18th day of 
July, 1941, obtained, or the execution thereof, or the sub¬ 
scription thereto procured from the said Mary L. Johnson 
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Cain, deceased, by fraud or deceit practiced upon the said 
Mary L. Johnson Cain by James L. Pinn, or any other 
person or persons? You are instructed by the Court that 
there is not sufficient evidence to answer this question in 
the affirmative. 

4. Was the said paper writing, dated the 18th day of 
July, 1941, obtained, or the execution thereof procured 
from the said Mary L. Johnson Cain, deceased, by undue 
influence or duress, or coercion of James L. Pinn, or any 
other person or persons? 


Testimony. 

27 Dr. William Jones called on behalf of the caveators 
was sworn and qualified as a general practicing 

physician; that he was not the deceased’s family physician; 
that he had not treated her prior to her present illness. He 
was then asked by the caveator’s counsel how long he had 
been treating the deceased before her death. He answered, 
4 ‘Several months.” Counsel for caveatee stated, “If the 
Court please, I object to the doctor testifying 

28 to any knowledge of the illness of the deceased ob¬ 
tained while attending her.” The Court, “Objection 

sustained.” Witness was then asked, “Doctor, what ex¬ 
perience have you had in mental cases?” Counsel for 
caveatee, “I object. The Doctor is not an expert in Mental 
Diseases.” Court overruled. Exception. Answer. “I 
examined and recommended over 100 cases for treatment 
and all were admitted for treatment.” Witness was asked 
if he had observed anything vyrong with the deceased’s 
mind . Objection to this question was sustained. The wit¬ 
ness was then asked if he had a conversation with Rev. 
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Pinn about the mental condition of the deceased. Objec¬ 
tion was made on the grounds that it was admitted that 
Rev. Pinn was the caveatee, that he had waited on and 
nursed the deceased at times for over a period of years; 
that any information given the doctor by Rev. Pinn was 
given to the doctor as the attending physician and was 
privileged. The Court overruled the objections and ex¬ 
ception allowed. Answer. “Yes.’’ Question: “ Did Rev. 
Finn tell you some time m July, 1941, that the deceased was 
off in the head; that she told him that she heard cockroaches 
singing in her room, and that on another occasion she said 
she saw men looking over the transom in her room?” Ans. 
“Yes.” Question: “Dr. Jones, did you form an opinion 
from this conversation as to the mental condition of the 
patient about July IS, 1941?” Counsel for caveatee makes 
the same objection and exception to all of these questions. 
Answer: “Yes.*'’ The witness was asked, “What was this 
opinion?” Answer. “She was not of sound mind.” Ques¬ 
tion. “Was she in your opinion, then, capable of execut¬ 
ing a valid deed or contract?” Answer. “No.” 

29 Cross examination by Mr. Dickson, attorney for 
caveatee. “Doctor, you are the husband of Mrs. 
Jones, one of the caveators and niece of the deceased?” 
Answer. “Yes.” Question. “You never visited the de¬ 
ceased other than on professional calls?” Answer. “No.” 
Question. “Doctor, what information you obtained about 
the deceased, vou obtained by observation of, or from the 
deceased or those nursing and caring for her?” Answer. 
“Yes.” “That is all, Doctor.” Motion to strike his testi¬ 
mony wias overruled and excepted. 

# # • * * 
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34 WITNESS: JAMES L. PINN. 

Cross examination by Mr. Nichols and Mr. Smith, 
for caveators: 

Witness was asked about his training and stated he 
finished high school, college, and got his D. D. at Amherst; 
that he pastored in Pittsburgh, Pennsylvania, pastored at 
a church in Georgetown, D. C.; and was Dean of Theology 
at Howard University, and now pastoring at the Good Will 
Baptist Church in the city, and was Chaplain of the Dis¬ 
trict Jail. He teas then asked by counsel for caveators if 
he zoos not dismissed from Howard University and was 
forced to leave the church in Georgetown-. Counsel for 
caveatee objected on the grounds that the questions were 
improper and- irrevelant. The Court overruled ihe objec¬ 
tion and made the witness answer. Exception was noted. 
The witness denied both and stated that the church split 
and he and his part organized the Good Will Baptist 
Church of which he is pastor. He was asked if he did not 
receive money from Mrs. Cain for helping to get her 
daughter in the asylum, which was objected to and over¬ 
ruled and excepted to. He answered, “Twenty-five dollars 
($25.00) to pay the Doctors who examined her, and she 
gave me small sums for gas to take them to the hospital for 
treatment of the girl. He was asked if he did not get paid 
for everything he did for Mrs. Cain. Answer. “No, she 
had nothing to pay me with.” Question. “Why did you 
do for her then?” Answer. “ She told me she would leave 
me her property if I looked after her affairs and helped !■. 
her.” Question. “What else did you do for her?” An¬ 
swer. “I paid her taxes, notes, water-rent, paid for her 
medicine, bought coal and sometimes bought her food.” 
Question. “Did not she have money?” Answer. “Only 
three hundred dollars ($300.00) in the bank in over ten 
years and she still Tiad two hundred and ninety dollars 
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($290.00) of it when she died.” Question. “Who paid for 
the work done on the house?” Answer. “I looked after 
it, but she borrowed money from the Equitable Building 
Loan Association, that was the note I helped her to pay 
each month.” 

# # * * • 

39 ARGUMENT OF MR. SMITH. 

EmdW B. Smith, one of the counsels for the 
caveators, in his £rgu*jfcnt to the jury stated that Rev. Finn 
with his twitching, bljnfcing eyes hypnotized this old woman 
into making this will. Caveatee’s counsel objected on the 
grounds that there was no evidence that the deceased had 
been hypnotized by the twitching, blinking of the caveatee’s 
eyes and that it was a physical defect or weakness of his 
eyes and not a proper argument for the jury. The Court 
did not sustain the object or instruct the jury to disregard 
the remark . to which counsel excepted. Counsel in the same 
argument stated to the jury that the reasons he quit the 
ministry and took up law was because of just such wack, 
lying, theiving, hypocrites like that vulture, pointing to 
Rev. Finn, the caveatee, who has the gavl to stand up in the 
pulpit and preach the gospel. To which counsel for 
caveatee objected and asked the Court to instruct the jury 
to disregard these remarks, which was refused and excep¬ 
tions were noted. There was no evidence in the case as 
to why counsel had quit the ministry nor was it relevant to 
the issues of the case and its only purpose was to prejudice 
the jury against the caveatee. 



